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At the session o'f the Ad Roo Prepa:rato:cy- Committee held in Rome last ](a.y 

a new terl of the a.rtiole aoverning the field of &l)plica.tion o:f' the Convention 

was ilrtroduoecl whereby the possibility lfB.8 accepted of its application in a. 

strait used for international navigation b,y means of a unilateral declaration 

by a state party whether or mt suoh state Parf;;r bordered on the strait. 

The ne,r tart is now.oozrt.ained in article 5, ,-nsraph 2, and its imlusion 

was queriiued f'.rom the outset b,y Spain as sbom in doouments PCUA 2/5, 
pa:mgrapbs 39, 4Q am. 60 (Rome, :la.rch 1987); 4oomnent PCO'A 1/vP.14, paragraph 49 
{London, lta.roh 1987); atad looument Im,/m.1/iP.2, paragraph 58 (Lomon, October 1987). 

As the disputed text rema-ins in article 5, paragraph 2, and as the IIUbstantive 

tisoussion the:reo~ has been held ovu- until the preaent cliploma.tic Co~erence 

(pa:ragra;ph 59 of doaamant Lm,/Es.1/vP.2) 1 the 4eleption ~ Spain OODSiders itself' 

obliged 'to ~o1"11al&te the pre88Jlt propoaal 111'bioh ia ba.aeft. on Major aul>stamifl 1egal. 

reasons llhioh ~nstra.te that the 1Do1ud.onpf the ~~-~~---.t"~-:_'.iiiM~~-­
.reoosnfzed ~1e11 aDl te:rls of intermtioml. la1r. ~ N&ll()ml; • of'a 

tecbmcal anl lepl but mt ;politioal -tne, are u ~llnss 
~ ~ 
~ ·~ 

1 l5eoawle &riiole 5, pa.ragrajPh 21 ignores the Pfflid•m ~ article 34 ·or the 

1Jn:f:Ad Iations Convention on the laY o't the Sea -.Moh QeOin.oal.~ 
• 

reoognizes that the waters of a nra1 t uae4 for intema:tional mrr.l.ga:Uon 
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constitute, th:roUc;hout their breadth, part of the territori~l ae~ of the 

coastal St&te and, beins the territorial sec, ~re s-ubject to the State's 

sovereiznty and jurisdiction. Conseciuently, at:tr- aeclaxa.tior,. by n. thi:rl 

State to the effect that it ·will apply the Convention in that territorial 

sea am., oonse9.uently, esta'blish its jurisdiction to hen.r incidents occurrinc 

therein, asSUI:les that c, d.istinction is made for that purpose betireen two 

separate classes of waters of the territorial sea, those in straits and those 

not in straits, decyinc in the :f'omer the exclusive sovereisnty and jurisdiction 

of the coastal State ll'bich is specifically proclaimed. in e.rticle 34 of the 

trmted ITations Convention on the La~ of the See. 

A :fortiori, article 7 of the d.rat't Conve."'ltion provides that "each State ?~;:,r 

shall ta!~e such raeasures a.s may be necessary to establish lli, juri.sc..iction 

• • • • 1-;hen the offence is conni tted • • • • in the teITi to::cy of thr.t State, o:.~ 

inside •••• lli teITi tori al se.:!." ( article 7, p~aph 1 (b)). '1"his mea."1S 

that 110 State ma:, declare :.t]lat it lr.i.11 est.:.blish jurisdiction rmei1 the offence 

is conr.tlttec!. in the ten-itotial sea of another State simply by virtue of 

tra.nsitinc such territorial sen, in othe:r wo:rd.s, in the absence of the 

oondi tions envisaeed. in ~iole 7, pa.r~phs 2 am. 3. 

2 -:Been.use, i:t article 5, par~"Taph 2, as it appears in the dra..,..--i Conventio:1 

were accepted, the Convention llOUld. apply tn the coasting na.vi~tion o:f' e 

ship or the 3tc:te bo:rd.e:rinc on the strait ev-e21 if such ship vere navi~til1,: 

lti. thout lecv.i.:nc its o;::1 terri. tori~l sec. t.ilich nc.:'.:es it a..11 intern=.l J:ln,.tte:­

excluni vo to the coast~l State enc. involvine no intemationcl aspect 

justifyin,: its inclusion in a.11 instl'llLlent of this nature. 
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3 l3ecawse the refarenoe to str&i.ts can cmly lead to OOJl!Pl.ic&ticms of a 

legal nature h the applioation of the Ccm:nnti011, pa:rtioululy between 

states which borcler cm stra:ita ad tho• which 4o not do 110, ill that it 

ocmatitutes a 4eola:ration ot :intention ot cme State il1 :relation to the 

territo:rial Na of a thlld state, jurisdiction ctr&r llhich is restricted 

to the ooutal state ill acoo:rdaaoe with IIZ'tioles 27, paragraph (b) and 

ad 25, i,Ragraph 1, ill relation to IIZ'tiole 19, pa-ragraph 2(a) of the 

tl:aited lraticma Ccamatiaa. 

4 Because it ie a ~OWi refereD.oe which ocatrlbates •othiJlg poaitive 

to the Cc:mvmtian but, cm the cantra:r;y, gives riae to doubt with regard 

to ita fi.eld of application by' departi»g trm the oriteri.011 ill artiole 4, 
paragraph 1, wbioh is oonceraed acluai:vely rl th Ta'?'i0'11B maritime spaces 

and :not with geographical criteri&J 1111d 

5 13ecause the spa.oe llhioh it 1• bltem.ded to octrar by 11ems of this inserticm is 

al.ready ev.t.sagecl ill article 4, pgr-agraph 1, which natea that the 

Oaavmtion "liball apply if the llhip ia Jl&VigatiJlg iJl waters beyand the outer 

••• limits of the territorial sea. of the flag state". 

For the reuons stated, Spa.in p:ropoaes the follcnring BMDdJMn-1: to the 

4raft CClllTalticm.i 

Deleticm of article 5, pa;ragraph 2, reauaberbg of l)U'Bgr&ph 3 aa 

-,.:ragraph 2, ad the aJ:bdnl\ticm at sa:r nfereoe in thi• i,&'.ragraph to 

the fOffllllr pa-ragrlQ)h 2. 
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